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The Special Committee on Standards of Title
has approved two new proposed standards.
They are: Standard 18.9 - Home Equity
Conversion {Reverse) Mortgage Loans:
Unreleased HUD second Mortgage, and
Standard 18.10 - Effect of Failure to Release
a Multi-Town Mortgage or Other Encum-
brance in All Towns Where it was Recorded.

The CBA by-laws reguire summaries of
proposed new standards to be published
in the Connecticut Lawyer. In this case,
however, because of the relative brevity of
the two proposed standards, it is appro-
priate to print them in their entirety. They
appear at the end of this article.

Following the publication of this article,
there will be a 60-day comment period,
during which any interested party is invit-
ed to submit comments on the proposed
standards. Such comments can be emailed
te the committee chair at denis.caron®@
cltic.com. The committee will review all
comments and make any revisions it
deems appropriate, and then will present
the proposed standards to the Boeard of
Governors for final approval and publication.

The Committee has also approved a revi-
ston of Standard 18.5 - Releases of Cor-
rected, Re-recorded, or Modified Mortgag-
s, The revision primarily involves adding
an additional circumstance in which a re-
lease of a re-recorded release of mortgage
will be acceptable. The intent is to expand
the scope of the standard to address a
fairly common occurrence regarding re-
recorded releases. The new provision
states:

Where a recorded mortgage deed is an
obvious re-recording of a previously-
recorded mortgage and there is no
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discernible difference between the ear-
lier- and the later-recorded mortgages,
a subsequently recorded release which
imakes reference to either the original
mortgage or the mortgage as re-record-
ed shall be deemed a sufficient release
of both instruments.

Please note that revisions of existing stan-
dards do not need to go through the same
approval process as proposed new stan-
dards. Consequently, revised Standard
18.5 is now fully in effect, and interested
parties can obtain a copy through the Con-
necticut Bar Association.

Here are the two proposed new standards:

STANDARD 18.9

Home Equity Conversion (Re-
verse) Mortgage Loans Unre-
leased HUD Second Mortgage
The Home Equity Conversion Mortgage
(HECM) loan program is administered
by the U.S. Department of Housing
and Urban Development (HUD). HECM
loans are but one form of reverse mort-
gages, This Standard addresses only
HECM mortgages, Typical HECM loan
closing documentation includes a first
note and first mortgage in favor of the
HUD-approved first mortgage lender
and a second note and second mort-
gage in favor of HUD. The two notes
may secure different debts. Therefore,
the HUD note, and the mortgage secur-
ing it, cannot he considered satisfied
by the payment of the first note and
release of the first mortgage, Title re-
mains unmarketable until the second
mortgage on the subject property is re-
leased of record,

Comment 1. 1t is rare that HUD advanc-
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es any funds under its second note.
However, under the HECM program
HUD may advance funds to the bor-
rower under its second note if the
first mortgage lender fails to perform
its obligations under its loan docu-
ments and fully advance funds due
the borrower Itis this possibility that
leaves title uwnmarketable until the
second mortgage is released.

Comment 2. The second mortgage in fa-
vor of HUD recites that it is given to
secure payments which the Secretary
may make to, or en behalf of, the Bor-
rower pursuant to Section 255 of the
National Housing Act (42 USC 1715z
20} and the underlying lean agree-
ments between the parties. That Sec-
tion provides that these advances, as
made by HUD, shall not be included in
the debt due under the first note un-
less either (a) the first note has been
assigned to HUD or (b} HUD accepts
reimbursement from the first lender.
Thus, where HUD has advanced funds
to the Borrower under the terms of
the HECM program those funds are
secured by the second mortgage unless
there has been either: (i) an assign-
ment of the firstmorigage to HUD or (i)
reimbursement for those advances by
the first mortgage lender to HUD.

Comiment 3, Pursuant to its agreement
with HUD the nstitutional first
mortgage lender is obligated te no-
tify HUD's nationat servicer when the
first note and mortgage have been
satisfied and the servicer then nor-
mally processes the cancellation of
the second note and issues a release
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for the HUD mortgage. Unfortunately,
as with mortgage releases in general,
the system breaks down af times and
the release of the HUD mortgage fails
to be recorded. A title examiner may
seck assistance in obtaining the nec-
essary release of the HUD mortgage
by contacting either the first mort-
gage lender or HUD through its na-
tional program servicer at the HUD
website http://portal.hud.gov/hud-
portal /HUD?sre=/program_offices/
housing/sth/nsc/. So long as HUD
can verify that: (a) the first mortgage
note and mortgage have been paid in
full, and (b) HUD has not expended
any funds under its second note, as
described in Comment 1 above, HUD will
issue a satisfaction of the HUD note
and a release of the HUD mortgage.

Cormnent 4, Practifoners should also be
aware that in the context of a foreclo-
sure of the first institutional meort-
gage, or any other senior Hen, the ex-
istence of the HUD second mortgage,
as a lien in faver of the United States,
will require that the United States
be made a defendant and mandate
a foreclosure by sale pursuant to 28

U.S.C. 2410(c). However, there will
be no statutory redemption period
in faver of HUD as 12 US.C. 1701k
provides there shall be no right of re-
demption in favor of the United States
where its interest derives from the
issuance of insurance under the Na-
tional Housing Act, as amended, 12
U.5.C. 1701 et seq.

STANDARD 18.10

Effect of Failure to Release a
iViulti-town Mortgage or Other
Encumbrance in All Towns
Where It Was Recorded

A mortgage or other encambrance that
was recorded in more than one town
against (a) a single parcel of land lying
in more than one town, or (b} a con-
dominium unit focated in a develop-
ment which islocated in more than one
towmn, but which was released in fewer
than all such towns, does not impair
marketability,

Comment 1, It is unnecessary for the
title searcher to make inquiry regard-
ing an unreleased mortgage or other
encumbrance unless the record affir-
matively discloses an intention that
the mortgage or other encumbrance

continue to remain of foree or effect.

Comment 2. If the unreleased mortgage
or other encumbrance is a “blan-
ket encumbrance affecting multiple
pareels of land, whether contiguous
or noncontiguous, then it must be
released of record in every town in
which a parcel is located,

Comment 3. When a unit in a condo-
minium is located in one town, but
the common elements allocated to
satd unit ave located in an adjacent
town, a release of a mortgage or oth-
er encumbrance recorded only in the
town in which the unititselfis located
does not impair marketability. 1f the
release is only recorded in the town
where the common elements are lo-
cated and not in the town where the
unit is located, then it is recommend-
ed that a certified copy of the release
so recorded be obtained and record-
ed in the town in which the unit is
located but failure to do so does not
impair marketability. GL.




